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Thinking Differently about Charitable Giving
Usmg Closely Held Stock to Make a Charitable Git

By Sam Warwar, Esq., Tax Partner, Coolidge Wall Co., L.PA.

ndividuals always are looking

for the most advantageous

ways to support the chari-

table causes they believe in.
While giving cash is common,
there can be significant tax advan-
tages by making gifts of property
instead.

Utilizing Appreciated Property
vs. Cash

Generally, a charitable contribution
of appreciated property allows a
donor to deduct the value of prop-
erty without having to report the
appreciation as income. For exam-
ple, lets say a donor has property
he paid $10 for and now is valued
at $1,000. If gifted to a qualified
charity, he would have a $1,000
deduction and no long-term
capital gains tax.

Many donors recognize this tax
advantage as a reason to give gifts
of appreciated stock to charity. The
challenge for owners of closely
held businesses is that most of
their investment is usually in their
businesses, not publicly traded
stocks, so most don't have publicly
traded stock to give to charity.
Therefore, they
think only in
terms of giving
cash to charity.

Owners of
closely held
companies,
however, should
consider using
stock in their
closely held
businesses as a
means to further
their charitable
intentions. This
is where an orga-

nization like The Dayton Founda-
tion can be very helpful.

If a donor owns his or her own
company, it is typical that the stock
is valued substantially higher than
the cost. For example, an indi-
vidual may have a company valued
at $25,000 per share that may have
virtually no cost basis (built with
“sweat” equity rather than cash in-
fusions). He or she could give one
share of stock to a public charity
like The Dayton Foundation and
deduct the full $25,000 (assuming
he or she held the stock for more
than one year). Gifting to a public
charity is important here. This is
because if the individual made the
gift to a private foundation, he or
she only could deduct the cost
basis, which would be very little.

Valuing Closely Held Stock

In the case of a gift of publicly
traded stock, an appraisal to estab-
lish the stock’ value is not required
by the IRS to secure a charitable
deduction. However, in the case

of a gift of closely held stock, an
appraisal is required by the IRS

if the deduction claimed exceeds
$10,000. This is true even if a stock
is sold shortly after the gift, which
common sense would suggest
would eliminate the need for an
appraisal.

The appraisal must be done
within 60 days of the contribution
and not later than when the tax
return is due and needs to be at-
tached to the tax return that claims
the deduction. If the stock is sold
within two years of the charitable
contribution, the charity has to
report that to the IRS.

Considerations for the Advisor
to Address

There are many considerations

to take into account for both the
closely held business owner mak-
ing the charitable gift of stock ina
closely held company and the char-
ity receiving it. One of the main
concerns for the business owner

is having an “outsider” as a share-
holder. On the other hand, the
charity has the concern of holding
an illiquid investment. The advisor
needs to work with the donor and
the charity to address these and
other considerations to make the
gift work the best for all involved.

The typical way to do this is for
the company to redeem — or buy
back — the stock after the stock gift
is made to the charity. In order for
that to work for tax purposes, at the
time of the gift there cannot be an
obligation by the company to buy
back or by the charity to sell back
the stock to the company. A chari-
table gift also can be done in an-
ticipation of a sale or merger of the
company; however, the gift must
be made before any formal decision
to sell or merge the company.

If the charity is going to hold on
to the stock, a buy-sell agreement
should be part of the transaction to
control who may be a shareholder
in the future and to deal with gov-
ernance issues.

The aforementioned is how gifts
of closely held stock can be made
to a charitable organization and
still have the owner fulfill his or her
charitable obligations and the char-
ity fulfill its charitable mission. The
same strategy can be used with a
donor-advised or donor-designated
endowed fund with an organiza-
tion like The Dayton Foundation to
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receive the gift of closely held stock
and thereby perpetuate the donor’s
charitable interests over time —
today and for generations to come,
if the donor so wishes.

S Corporations and LLCs

Many owners are operating as

S corporations or LLCs taxed as
partnerships now, because those
entities do not have double tax like
regular corporations; i.e., regular
corporations pay one tax on the
income of the business and the
owners pay a second tax on distri-
butions made to the owners. If the
owner has operated his or her busi-
ness as an S corporation or an LLC
taxed as a partnership, the rules for
charitable gifts of the stock or LLC
become more complex and careful
planning needs to be done.

Fortunately, S corporations
now are eligible to have charities
as shareholders. But in the case of
a gift of S corporation stock, there
are two differences in the rules
described above. First, the amount
of the charitable deduction to the
donor will have to be reduced by
any portion of the value of the stock
that is attributable to appreciated
assets owned by the S corporation
that generate ordinary income
upon sale.

For example, if part of the value
of the business is made up of equip-
ment that has been depreciated
below its value (assume the value
of the equipment is $1,000,000,
but has been depreciated down to
$800,000), the amount of the chari-
table deduction must be reduced by
the stock’s percentage share of the
ordinary income that would have
been recognized if the corporation
sold all the equipment.

Second, under the unrelated
trade or business income tax rules,
the charity must pay tax on its share
of any income that flows through
the S corporation to the charity and
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Thanks!

On behalf of all of us at The Dayton Foundation, I would like to wish
you all a happy and prosperous new year and thank you for your inter-
est in learning more about The Dayton Foundation and some of the
many services we can offer your charitable clients.

A total of 44 the 142 endowment and legacy funds and Charitable
Checking Accounts™ established at The Dayton Foundation in 2010
came as a result of professional advisor referrals. That’s 31% of all new
funds. Clearly we wouldn't be among the fastest growing community
foundations in the country were it not for our partnership with our
valued professional advisors. Thank you!
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Michael M. Parks

President, The Dayton Foundation

also must pay tax on any income it
has upon disposition of the shares.

Gifts of LLC interests have the
same reduction of value for the
ordinary income-type assets like
the S corporation and income tax
costs to the charity. In addition,
gifts of an LLC interest can result
in the part sale/part gift rules ap-
plying to the donor if the LLC
has any liabilities. When an LLC
owner contributes to a charitable
organization an interest in the LLC
that has liabilities, the transac-
tion is bifurcated into a charitable
contribution and a deemed sale.
The amount of the charitable con-
tribution is equal to the amount by
which the fair market value of the
LLC owner’s share of partnership
assets exceeds the partner’s share of
the LLC: liabilities. For the deemed
sale portion of the transaction, the
owner’s percentage share of the
LLC:s liabilities on the gifted LLC
interest is considered the amount
realized on the deemed sale of the
LLC interest. The donor basis in
the LLC interest is prorated be-
tween the portion deemed sold and
the portion deemed contributed
based on the fair market value of
each portion. The donor must rec-
ognize as gain the spread between
the amount realized and the basis
prorated to the deemed sale.

The use of S corporation stock
oran LLC interest still can have sig-

nificant advantages under the right
circumstances, and owners of those
interests should be encouraged also
to consider gifting those to their
charities of choice. However, as
indicated above, careful planning
and analysis are necessary to make
sure there are no surprises if these
interests are used for the gift.

[ have found the personnel at
The Dayton Foundation to be well
versed in issues of gifts of interests
in closely held businesses and,
while they do not give tax advice,
their experience and insights are
very helpful in structuring the gifts.
. 8

Note: Solutions will differ from case to
case. The above does not constitute profes-
sional financial or tax advice.

Sam Warwar is a Tax Partner at
Coolidge Wall Co., L.PA., has 25+
years’ experience dcting as a general
counsel to businesses, families and
nonprofit organizations and advising
and representing clients with business
transactions and tax controversies.
He recently was recognized as Day-
ton’s Tax Lawyer of the Year for 2011
by the Best Lawyers publication.
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